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Definition of a Child

"child" means a person under the age of 18 
years other than a person who is or has been 
married (Section 2)
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General Considerations
United Nations Conventions on the Rights of the Child

- adopted by UN General Assembly :20/11/’89
- Ireland signed  the Convention : 30/09/’90
- Ireland ratified the Convention  : 21/09/’92

Due consideration should be given to the Articles of the        
Convention, as appropriate, when taking action pursuant 
to the Mental Health Act 2001.

Presenter
Presentation Notes
The Convention on the Rights of the Child was adopted unanimously by the United Nations General Assembly on 20th November, 1989.  This Convention is viewed as a landmark for children’s rights.

 Ireland signed the Convention on 30th September, 1990 and ratified it on 21st September 1992.

The Mental Health Commission is of the view that due consideration should be given to the Articles of the Convention, as appropriate, when taking actions under the provisions of the Mental Health Act 2001.

�The following Articles of the Convention are considered to be particularly relevant to the 2001 Act.

Article 2 states that the rights of each child as set out in the Convention should be respected without discrimination. Article 2 also states that the State shall take all appropriate measures to ensure the child is protected against all forms of discrimination or punishment on the basis of status, activities, expressed opinions of beliefs.

Article 3 (1) provides that in all actions concerning children, the best interests of the child shall be of primary consideration.

Article 3 (3) states that the institutions, services and facilities responsible for the care or protection of children shall conform with the standards established by competent authorities, particularly in the areas of safety, health, in the number and suitability of their staff, as well as competent supervision.

Article 5 states that the State shall respect the responsibilities, rights and duties of parents or legal guardians to provide appropriate direction and guidance in the exercise by the child of the rights recognised by the Convention.

Article 9 (1) states that parties shall ensure that a child shall not be separated from his or her parents against their will, except when competent authorities subject to judicial review determine in accordance with applicable law and procedures, that such separation is necessary for the best interests of the child.

Article 12 states the child’s rights to express an opinion in matters affecting the child and to have that opinion heard. This is important in terms of treatment.  A child of a certain age may be able to express an opinion on treatment. 

Article 12 also states that the child shall be provided the opportunity to be heard in any judicial and administrative proceedings affecting the child.

Article 13 provides for the right to freedom of expression, which includes the freedom to seek, receive and impart information and ideas of all kinds.

Article 17 provides the right of access to appropriate information, especially information aimed at the promotion of the child’s social, spiritual and moral well-being and physical and mental health.

Article 19 provides that the State is to protect children from all forms of abuse, neglect and exploitation by parents or others, and to undertake preventive and treatment programs in this regard.

Article 23 recognises the right of a mentally or physically disabled child to enjoy a full life in conditions which ensure dignity, promote self-reliance.

Article 24 provides for the right of the child to the highest attainable standard of health and access to medical services.



Article 25 states  the right of children placed by the State for reasons of care, protection or treatment to have all aspects of that placement reviewed regularly.



Article 27 provides for the right to a standard of living adequate for the child’s physical, mental, spiritual, moral and social development.



Article 37 (b) states that no child shall be deprived of his or her liberty unlawfully or arbitrarily and that the detention of a child shall be in conformity with the law and shall be used only as a measure of last resort and for the shortest appropriate period of time.



Article 37 (c&d) refer to the child’s right, if deprived of liberty to be treated with humanity and respect and access to legal and other appropriate assistance.
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General Considerations (continued)

United Nations Principle for the Protection of Persons with a 
Mental Illness and the Improvement of Mental Health Care

Adopted by General Assembly on 17th December 1991

The Convention of Human Rights and Biomedicine (Oviedo 
Convention)1997

Article b(2):  minors and capacity

Presenter
Presentation Notes
United Nations Principle for the Protection of Persons with a Mental Illness and the Improvement of Mental Health Care. 

These core principles in the field of mental health care were adopted by the General Assembly on 17th December, 1991.

Principle two refers specifically to minors and states that special care should be given within the overall Principles to the protection of the rights of minors.

The Convention of Human Rights and Biomedicine (Oviedo Convention) 1997 

This Convention is concerned with safeguarding human dignity and fundamental freedoms and rights of persons with regard to the application of biology and medicine. 

Article b (2) refers to minors and states that if a minor does not have the capacity to consent to an intervention, this intervention can only be carried out with the authorisation of a person/body/authority as provided for by law. 
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Legislative Provision in Ireland

Constitution of Ireland

Child Care Act, 1991

Non-fatal Offences against the Person Act, 1997 
(NFOAP Act, 1997)

Mental Health Act, 2001(& Code of Practice)
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Constitution of Ireland

Article 40
Personal Rights

Article 41
Family

Article 42
Education

Presenter
Presentation Notes
Fundamental rights in relation to personal rights, the family, education , private property and religion are enshrined in the Constitution of Ireland.



Article 40 addresses Personal Rights.  Section 1 states “All citizens shall, as human persons, be held equal before the law”.  Section 4, subsection 1 states that “no citizen shall be deprived of his personal liberty save in accordance with law”.



Article 41 addresses the family.  Section 1, subsection 1 “…the State recognises the family as the natural primary and fundamental unit group of society, and as a moral institution possessing inalienable and imprescriptible rights, antecedent and superior to all positive law”.  Subsection 2 “the State guarantees to protect the family in its constitution and authority, as the necessary basis of social order and as indispensable to the welfare of the Nation and the State”.



Article 42 addresses the area of education.  In Section 1 “the State acknowledges that the primary and natural educator of the child is the Family and guarantees to respect the inalienable right and duty of parents to provide, according to their means, for the religious and moral, intellectual, physical and social education of their children.  Section 5 states that “ In exceptional cases, where the parents for physical or moral reasons fail in their duty to their children, the State as guardian of the common good, by appropriate means shall endeavour to supply the place of the parents, but always with due regard for the natural and imprescriptible rights of the child”.

�	
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Mental Health Act, 2001 and Child Care Act, 
1991

Section 23 (4)Mental Health Act, 2001 -
Section 13(4)Child Care Act 1991 applies with necessary 
modification

Section 25 (14)Mental Health Act, 2001 – Sections 
21, 22, 24 to 35, 37 and 47 of Child Care Act 1991 applies with 
necessary modification.

Presenter
Presentation Notes
Section 23(4) of the Mental Health Act 2001 states that section 13(4) of the Child Care Act 1991 applies with necessary modifications. This sets out therefore that if the parents of a child, who is being treated in an approved centre voluntarily, wish to remove the child from the approved centre, and a consultant psychiatrist, registered medical practitioner or registered nurse on the staff of the Approved Centre feel that the child is suffering from a mental disorder, the child may be detained and placed in the custody of the Health Service Executive. The Health Service Executive must then make an application to the District Court under Section 25 of the 2001 Act.

 This application is subject to the provision of s13 (4) of the Child Care Act 1991. As such the application must be made by a judge of the district in which the child resides or is for the time being (or if he or she is not available, by any justice of the District Court) The application to detain the child involuntarily may, if the justice is satisfied that the urgency of the matter so requires, be made ex parte and may be heard and an order made in relation to the matter elsewhere than at a public sitting of the District Court.
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Non- Fatal Offences Against the Person Act 
1997, (NFOAP Act, 1997)

Section 23 – consent by a minor (who has attained the 
age of 16) to a medical procedure. 

Does Section 23 NFOAP Act 1997 enable children aged 
16 and 17 years to admit themselves voluntarily to an 
approved centre for treatment.?

Medical and health professionals may need to obtain 
legal advice in relation to individual cases.

Presenter
Presentation Notes
There is a question as to whether Section 23 NFOAP Act 1997 enables children aged 16 and 17 years to admit themselves voluntarily to an approved centre for treatment. The Commission’s legal advice is that attempts to reconcile Section 23 NFOAP Act 1997 with the provisions of the Act give rise to significant difficulty. While it may be that the definition of medical treatment under the NFOAP Act 1997 would include psychiatric treatment, and one commentator has interpreted it to be so, the Act does not appear to contemplate the giving of consent to treatment by a “child”, a term which, because of the way it is defined in the Act, includes Section 23 NFOAP Act 1997 minors. 



The Commission’s legal advice is that while there are cogent arguments in favour of applying Section 23 NFOAP Act 1997 to the Act, the position is not so clear as to enable the Commission to proceed, or advise others to proceed, on that basis. The Commission has been advised that there is significant uncertainty as to whether Section 23 NFOAP Act 1997 has any application in relation to admission for and provision of treatment for mental illness. Medical and health professionals may need to obtain legal advice in relation to individual cases. 

The present position, therefore, is that the Commission cannot advise mental health professionals to operate on the assumption that Section 23 NFOAP Act 1997 means that the consent of children aged 16 and 17 is effective to permit treatment under the Act. It appears that, as a matter of fundamental principle, the more extensive and/or far-reaching the intervention proposed, the more cautious the treating professional should be in relying exclusively on a child’s consent. Such caution would be particularly indicated where the parent(s) of the child are opposed to the intervention. The Commission’s legal advice is that irrespective of whether children aged 16 and 17 years are capable as a matter of law or fact of providing an effective consent to treatment, the views of 16 and 17 year olds as to their treatment should be sought as a matter of course. 











Working together for quality mental health services

Voluntary Admission of a Child

Majority of Children Requiring in- patient 
treatment for

Mental illness
Mental disorder

will be admitted as voluntary patients

Such admissions will be at the request of the 
child’s parent(s)/guardian
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Mental Disorder

Definition (Section 3) applies to children

Presenter
Presentation Notes
The term ‘mental disorder’, as defined in the Mental Health Act 2001, means mental illness, severe dementia or significant intellectual disability where either:

• because of the illness, dementia or intellectual disability there is a serious likelihood of the person concerned causing immediate and serious harm to himself or herself or to other persons 

or

• because of the severity of the illness, dementia or disability, the judgement of the person concerned is so impaired that failure to admit the person to an Approved Centre would be likely to lead to a serious deterioration in his or her condition or would prevent the administration of appropriate treatment that could be given only by such an admission and that the reception, detention and treatment of the person in an Approved Centre would be likely to benefit or alleviate the condition of the person to a material extent.
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Mental illness, severe dementia or significant intellectual disability

WHERE

A. Because of the illness, 
dementia or disability: 
there is a serious likelihood 
of the person concerned 
causing immediate & 
serious harm to himself 
or herself or other 
persons

B. Because of the illness, dementia or 
disability: 
The judgement of the person concerned 
is so impaired that failure to admit the 
person to an approved centre would be likely 
to lead to a serious deterioration of his or 
her condition or would prevent the 
administration of appropriate treatment 
and reception, detention and treatment of the 
person would be likely to benefit or 
alleviate the condition of that person to a 
material extent.

Mental Disorder (MHA 2001) means:

OR
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Involuntary Admission of Children
Principles to be considered :

Least restrictive form of care 

Involuntary detention and treatment should be for the 
minimum period in line with the best interests of the 
child.

Consideration of the child’s views should extend in 
line with age and maturity.
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Application for Involuntary Admission
Made to the District Court

Best interests and welfare of the child is paramount, having regard 
to 

the rights and duties of the parents, and, in so far as in 
practicable 
The age, understanding and wishes of the child 

(M.H.A. 2001 S. 25(14) – Child Care Act 1991 S. 24)
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Application for involuntary Admission – 
With parental consent for examination by a consultant 
psychiatrist  (Steps 1- 4)

Step 1: Parents of the child or either of them or person acting in 
loco parentis consents to the examination

• Step 2:  Consultant Psychiatrist (who is not a relative of the child) 
examines the child

• Step 3:  HSE makes an application to the District Court for an 
order authorising the detention of the child in an approved centre

• Step 4: HSE furnishes a written report of the result of 
the examination by the consultant psychiatrist to 
the District Court
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Application for involuntary Admission – 
With parental consent for examination by a consultant 
psychiatrist  (Steps 5-6)

Step 5: District Court considers the report and any other 
evidence presented before it.

Step 6: If the District Court is satisfied that the child is suffering 
from a mental disorder it makes an order to admit and detain 
the child in a specified approved centre for a period not 
exceeding 21 days.
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Application for Involuntary Admission without parental consent 
for examination by a consultant psychiatrist

Step 1: Parents of the child or either of them or person acting in 
loco parentis

Refuse to consent to the examination or cannot be found 

Step 2: HSE makes an application to the District Court for an order 
authorising the detention of a child in an approved centre

Step 3: If District Court is satisfied that there is reasonable cause 
to believe that the child has a mental disorder it will:

direct the HSE to arrange for an examination of the child by a 
consultant psychiatrist
Specify a time frame for receipt of a written report

Presenter
Presentation Notes
When seeking a court order admitting a child involuntarily, the Health Service Executive must ensure the child is examined by a consultant psychiatrist.

Where the parents of the child, or either of them, or a person acting in loco parentis refuses to consent to the examination, or following the making of reasonable inquiries by the Health Service Executive, a parent or person acting in loco parentis cannot be found the following procedure is required:-

An application must be made by the Health Service Executive to the District Court for an order authorising the detention of the child in an Approved Centre.

No prior examination by a consultant psychiatrist is necessary.

The District Court, may, if it is satisfied that there is reasonable cause to believe that the child has a mental disorder, direct that the Health Service Executive arrange for an examination of the child by a consultant psychiatrist (who is not a relative of the child).

The District Court will specify a time within which the report of the consultant psychiatrist will be furnished to the court.  Such a report must detail the results of the examination and indicate whether or not the consultant psychiatrist is satisfied that the child has a mental disorder.
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Application for Involuntary Admission without parental consent 
for examination by a consultant psychiatrist (continued)

Written report:
-details the results of the examination;
-indicates whether or not the consultant 
psychiatrist is satisfied that the child has a mental 
disorder.

• Step 4: Consultant psychiatrist reports to the District Court in 
writing.

• Step 5: District Court
• considers the report, and
• Any other evidence presented before it.

Presenter
Presentation Notes
Such a report must detail the results of the examination and indicate whether or not the consultant psychiatrist is satisfied that the child has a mental disorder.

The consultant psychiatrist who carries out the examination shall:

Report to the court on the results of the examination, and 

Shall indicate whether he or she is satisfied that the child is suffering from a mental disorder
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Application for Involuntary Admission without  parental 
consent for examination by a Consultant Psychiatrist 
(continued)

• Step 6: If satisfied that the child is suffering from a mental disorder 
the District Court:

• makes an order to detain and admit the child in a specified approved 
centre for a period not exceeding 21 days.

• Ex Parte Application:  If there is an urgent need to make an 
application the HSE may make an application without 
informing any other interested party

Presenter
Presentation Notes
Having considered the report of the consultant psychiatrist, and any other evidence presented before it, if satisfied that the child is suffering from a mental disorder:

The Court makes an order to admit and detain the child in a specified Approved Centre for a period not exceeding 21 days.



If there is an urgent need to make an application the Health Service Executive may make an ex parte application to the District Court, that is they may make an application without informing any other interested party (such as the parent of the child) of the fact that they are making the application. 
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District Court 
Proceedings before the District Court

Proceedings will be heard in camera
Restrictions are placed on reporting 
Court Considers:

report of the consultant psychiatrist, and
any other evidence before it

Court may order a direction for any report relevant to 
the application to be furnished to the Court
Authors of such reports may be called to testify before 
the Court.

Presenter
Presentation Notes
Proceedings will be heard in camera, that is not in public, and restrictions are placed on the reporting of such proceedings to protect the identity of the child, although these restrictions may be dispensed with by the Court if it is in the interests of the child.[1]

The court will consider the report of the consultant psychiatrist and any other evidence that may be before the court.  

The court may itself, or on application to it, order a direction for any report to be made and furnished to the court concerning any aspect of the welfare of the child deemed relevant to the application.[2]  The author of any such report may be called to testify before the court.  Copies of any such reports will be made available to all parties concerned.

�[1] 	The Mental Health Act 2001 S25 (14) and The Child Care Act 1991 S29 & S31

[2] 	The Mental Health Act 2001 S25 (14) and The Child Care Act 1991 S27
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District Court 
Proceedings before the District Court 
(continued)

Copies of the reports are made available to all parties 
concerned
Child is generally not a party to the proceedings 
Child is not necessarily required to be present in Court
If the child requests to be in court, the court may only 
exclude the presence of the child if:

it is of the view that it would not be in the child’s interest to be 
present (having regard to child age and nature of 
proceedings)

Presenter
Presentation Notes
The child is generally not a party to the proceedings.  However in certain circumstances, where the parents are not able to be located and there is no one in loco parentis the court has a discretion to make the child a party to the proceedings (in a full or limited capacity) and afford them separate legal representation. [1]   Any such decision will be based on the best interests of the child and the circumstances of the case. 

The child is not necessarily required to be present in court.  If a child requests to be present the court may only exclude the presence of the child if it is of the view that it would not be in the child’s interest to be present, having regard to the age of the child and the nature of the proceedings. �[1] 	The Mental Health Act 2001 S25 (14) and The Child Care Act 1991 S25
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District Court 
Proceedings before the District Court 
(continued)

Court may appoint a guardian ad litem.
In appropriate circumstances the guardian ad litem
may be legally represented .
Decision of the Court:

If the Court is satisfied the child has a mental disorder makes 
an order that the child be admitted and detained for treatment 
in a specified approved centre for a period of up to 21 days
Court has the power to vary or discharge the order

or
• Give any direction in respect of the order

Presenter
Presentation Notes
If the child is not made a party to the proceedings as set out above, the court may appoint a guardian ad litem, that is a specified person directed by the court on behalf of the child; such person may, in appropriate circumstances be legally represented.[1]

4.2.2.5	Decision of the District Court 

If the court is satisfied that the child has a mental disorder it shall make an order that the child be admitted and detained for treatment in a specified Approved 

Centre for a period of up to 21 days.  The District Court, acting in its own right or in consideration of an application brought before it, has the power to vary or discharge this order, or give any direction in respect of the order.[2]

�[1] 	The Mental Health Act 2001 S25 (14) and The Child Care Act 1991 S26

[2] 	The Mental Health Act 2001 S25 (14) and The Child Care Act 1991 S22.
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District Court 
Application to the Court and the making of a Court order.

Court itself (or on the application of any person) may:
give directions as to the care and custody of the child as it 

sees fit pending the making of a court order.
Any such direction will remain in force until the court has 
made a final decision.

21 day period of detention may be extended by the District 
Court, on application to it by the H.S.E. for an initial period of up 
to 3 months

Presenter
Presentation Notes
The court may itself, or on the application of any person, give any such directions as it sees fit as to the care and custody of the child pending the making of a court order.  Such directions shall be given at the discretion of the District Court but may be relevant in circumstances where the child is at risk of self-harm or harm to others.  In making any such directions the welfare and best interests of the child shall be paramount.  Any such directions will remain in force until the court has made a final decision. 

The 21 day period of detention may be extended by the District Court, on application to it by the Health Service Executive, for an initial period of up to 3 further months.
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Independent Review of Detention
No equivalent of a Mental Health Tribunal for children admitted 
involuntarily 
Review system – District Court

May only make an order for a maximum period of 21 days 
Extension of periods of detention may only be granted by the 
District Court on consideration of a report from a consultant 
psychiatrist

- who has examined the child, and
- has indicated that they he/she is satisfied that 
the child continues to have a mental disorder

Presenter
Presentation Notes
There is no equivalent of a Mental Health Tribunal for children admitted involuntarily.  However a review mechanism exists in that a District Court may only make an order admitting a child for a maximum period of 21 days.  Extensions of periods of detention may only be granted by the District Court on consideration of a report from a consultant psychiatrist who has examined the child and indicated to the court whether or not they are satisfied that the child continues to have a mental disorder. 
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Child admitted involuntarily on reaching his/her 
18th birthday

Options for consideration
Person (now an adult) could be asked to consent to remain in 
the approved centre as a voluntary patient

or

In the absence of such consent:
the person could be admitted involuntarily under the 
provisions of the Mental Health Act (2001) as they relate to 
adults.
Section 24 invoked if appropriate (power to detain 
voluntary patients)

Presenter
Presentation Notes
In situations where a child admitted as an involuntary patient reaches the age of 18 years a number of options should be considered. 

In the first instance the person (now an adult) could be asked to consent to remain in the centre as a voluntary patient.

or

In the absence of such consent, the person could be admitted involuntarily under the provisions of the Mental Health Act 2001 as they relate to adults.

If the person reaching the age of 18 was detained and treated voluntarily, pursuant to Section 23 if this person wishes to leave the approved centre and a consultant psychiatrist, medical practitioner or a registered nurse on the staff of the approved centre is of the opinion that the person is suffering from a mental disorder, he or she may detain the person for a period not exceeding 24 hours.  The procedures pursuant to Section 24 are then instituted.
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Treatment of Children

It is NOT permissible to:
- perform psychosurgery

or
- administer Electro-Convulsive Therapy

on children detained pursuant to Section 25 
without the approval of the District Court.
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Treatment of Children 
Administration of Medicine

Section 61
amendment required
will be progressed as soon as practicable
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Conclusion

General Considerations 
UN Convention on the Rights of the Child
Constitution of Ireland
Child Care Act, 1991
Non-fatal Offences against the Person Act, 1997
Mental Health Act, 2001
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Conclusion
Voluntary Admission of a Child

Involuntary Admission of a Child

Independent Review of Detention

Treatment of Children
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